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Yorke Peninsula Council
Assessment Panel Membership

Rodney Button — Presiding Member
Debra Agnew
Elinor Walker
Jeffrey Cook
Ben Green

CONFLICT OF INTEREST

Council Assessment Panel Members are reminded of the requirements for disclosure by
Members of direct or indirect personal or pecuniary interest in an item listed for
consideration on the Agenda. Section 56A of the Development Act 1993 requires that
Members declare any interest and provide full and accurate details of the relevant interest
to the Council Assessment Panel prior to consideration of that item on the Agenda.

Each Member of a Council Assessment Panel has a duty to vote at all meetings unless
excepted by legislation.

The major exception being where a Member has a conflict of interest.

Page 2












COUNCIL ASSESSMENT PANEL MEETING AGENDA 24 SEPTEMBER 2019




COUNCIL ASSESSMENT PANEL MEETING AGENDA 24 SEPTEMBER 2019

REPORTS
9 DEVELOPMENT APPLICATIONS

9.1 544/1207/2018 - BP 32 PTY LTD - VARIATION TO EXISTING GARAGE
(RETROSPECTIVE)
Document #: 19/73296

Department: Development Services

PROPOSAL OUTLINE
Author:

Application No.:
Applicant:

Owner:

Development Proposal:

Lodgement Date:
Subject Land:

Zone:

Nature of Development:

Public Notification:
Representations:
Referrals:

David Hutchison — Access Planning
544/1207/2018

BP 32 Pty Ltd

BP 32 Pty Ltd

Variation to an existing outbuilding (garage)
28 June 2018

Lot 32 Black Point Drive Black Point
Settlement Zone - Black Point Policy Area 3
Merit

Category 1

NA

NA

Development Plan Version: 31 October 2017

RECOMMENDATION

A. That Development Application 544/1207/2018, that seeks a variation to an existing
outbuilding to provide direct access from Black Point Drive at Allotment 32, Black Point
Drive, Black Point is not seriously at variance with the Yorke Peninsula Council
Development Plan, Consolidated 31 October 2017.

B. That Development Plan Consent to Development Application 544/1207/2018, that seeks
to vary an existing outbuilding to provide direct access from Black Point Drive at
Allotment 32, Black Point Drive, Black Point, be refused as the development fails to meet
the following provisions of the Development Plan;

Settlement Zone
Objective: 4

Desired Character

Principles: 1,6, 7

Black Point Policy Area 3

Objective: 5

Desired Character
Principles: 1,5, 6,13

Black Point Design Guidelines

Item 9.1
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2 Site Layout, clause 2.7

18 Vegetation, clause 18.2
Design and Appearance
Principle: 1, 17

Landscaping, Fences and Walls
Objective: 1

Principles: 1, 2

Residential development
Principles: 12

C. That the Panel request the Council, or its delegate to determine that access to the land
pursuant to section 221 of the Local Government shall be limited to the approved
driveway as identified in the plan accompanying Development Application 544/2210/13.

NATURE OF THE DEVELOPMENT

The application is not listed as either a complying or non-complying form of development in the
Development Regulations 2008 or the relevant Development Plan, and is therefore a merit
application.

DESCRIPTION OF THE PROPOSAL

See Attachment 1 - Planning Assessment Report — Access Planning

SUBJECT LAND AND LOCALITY

See Attachment 1 - Planning Assessment Report — Access Planning

PUBLIC NOTIFICATION

The development is a Category 1 form of development as per Schedule 9 Part 1 2(d) of the
Development Regulations 2008.

CONSULTATION
See Attachment 1 - Planning Assessment Report — Access Planning

ASSESSMENT

See Attachment 1 - Planning Assessment Report — Access Planning

CONCLUSION

See Attachment 1 - Planning Assessment Report — Access Planning

ATTACHMENTS

1.  Planning Assessment Report - Access Planning
2. Lodgement of Development Application - 544/1207/2018 - BP32 Pty Ltd

Item 9.1 Page 8
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18th June 2019

Ref: 7695 CAP Report

The Chief Executive Officer
Yorke Penimnsula Council
PO Box 57

MAITLAND SA 5573.

ATTENTION: Mr. Dustin Guthberg

Dear Dustin,

PLANNING

RE: VARIATION TO AN APPROVED GARAGE AT LOT 32 BLACK POINT DRIVE,
BLACK POINT. DA 544/1207/2018

The following is a planning assessment of the above-mentioned development application.
In preparing this report I have reviewed the council file on the application, attended at and
mspected the land and locality and familiarised myself with the relevant provisions of the

Council’s Development Plan.

1.0 DEVELOPMENT DETAILS

Proposed Development:
Application Number:
Applicant:

Owner:

Property Details:
Certificate of Title:

Zone:

Public Notification:

Lodgment Date:

Authorised Development Plan:

Variation to an existing outbuilding (Garage)
544/1207/2018

John & Linda McMichael

John and Linda McMichael

35 Aver Avenue

Daw Park SA 5041

Allotment 32 Black Point Drive, Black Point, SA
Volume 5294. Folio 778.

Settlement Zone, Black Pomt Policy Area
(Map YoP/62)

Category 1
22nd June 2018

Yorke Penmsula Council 31 October 2017

Item 9.1- Attachment 1
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2.0

RECOMMENDATION

ACCESS

» PLANNING

2.1 That Development Application 544/1207/2018, that seeks a variation to an existing
outbuilding to provide direct access from Black Point Drive at Allotment 32, number 32
Black Poimnt Drive, Black Point is not seriously at variance with the Yorke Peninsula Council

2.3

3.0

Development Plan, Consolidated 31 October 2017.

That Development Plan Consent to Development Application 544/1207/2018, that seeks to
vary an existing outbuilding to provide direct access from Black Pomt Drive at Allotment 32,
number 32 Black Point Drive, Black Point, be refused as the development fails to meet the

following provisions of the Development Plan;

Settlement Zone
Objective: 4
Deswed Character
Principles: 1. 6, 7

Black Pomt Policy Area 3
Objective: 5

Desired Character
Principles: 1. 5,6, 13

Black Pomt design Guidelines
[ssue 2 site layout, clause 2.7
Issue 18 Vegetation, clause 18.2

Design and Appearance
Principle: 1, 17

Landscaping, Fences and Walls
Objective: 1
Principles: 1, 2

Residential development
Principles: 12

That the Panel request the Council, or its delegate to determine that access to the land
pursuant to section 221 of the Local Government shall be limited to the approved
driveway as identified in the plan accompanying Development Application 544/2210/13.

(see Figure 6 below)

THE PROPOSED DEVELOPMENT

The proposed development involves the retrospective application for the variation to an existing

garage to allow direct access to the garage from Black Point Drive.

4.0

THE SUBJECT LAND AND LOCALITY

The property is a regularly shaped allotment with a frontage of 14m to Black Point Drive and to
the coast, a depth of 48.75m all returning an area of some 678m’. The land is developed with a

Item 9.1- Attachment 1
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ACCESS
PLANNING

recently constructed 2 storey dwelling located towards the coastal frontage of the land and the
outbuilding, the subject of this application.

The land falls away from Black Point Drive to the coast and is adjoined by similarly sited
dwellings and outbuildings as indicated in aerial image below.

The garage is located some 5m from the alignment of Black Point Drive. It comprises at its south
eastern side, a conventional pitched roof structure, with a lean-to addition to the north western
side of the building which encloses an area of about 100m>.

The garage is located on the north eastern boundary of the land.

Access to the building is taken via two roller doors at the northern (coastal) end of the building, a
personal access door in the north western elevation and roller door in the southern (Black Point
Drive) elevation.

The garage is adjoined by a series of water tanks and solar panel are located on the roof.

The area of land between the garage and the road has been cleared and slopes from the road
pavement down to the garage. This area is finished in compacted rubble. The area otherwise

around the garage is either paved with concrete or compacted rubble.

The land is devoid of landscaping.

Figure 1- Subject land and locality

The garage and adjoining development is shown in more detail in the series of photographs
below.

Item 9.1- Attachment 1 Page 11
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. ACCESS
% PLANNING

Figure 2 - The garage looking from the rear (coastal side) towards Black Point
Drive

Figure 3 - The garage looking from Black Point Drive

1

Item 9.1- Attachment 1 Page 12
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&% ACCESS
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Figure 4 — The garage looking along Black Point Drive from south east of the garage

Figure 5- Looking south east along Black Point Drive from adjacent the subject land

Item 9.1- Attachment 1 Page 13
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£, ACCESS

&0 PLANNING

The original garage was approved by Council on the 12" December 2013.

A copy of the approved plan is provided below. (note: the proposed landscaping between the

garage and road)
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Figure 6 — Original garage approved plan

Item 9.1- Attachment 1
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ACCESS
PLANNING

5.0 DEVELOPMENT ASSESSMENT

The subject land is located within the Settlement Zone Area, Black Point Policy Area as depicted
on Map YoP/62 of the Yorke Peninsula Council Development Plan.

Figure 7: Subject land zoning Source: Yorke Peninsula Council Development Plan
In assessing the development proposal, regard has been given to the relevant Settlement Zone and
particular Black Point Policy Area 3, and Council wide provisions. I consider the following
provisions of the Development Plan to be the most relevant to an assessment of the application.

I have not undertaken an assessment of the application against all of the relevant Development
Plan provisions but have limited my commentary to those sections of the Development Plan most

relevant to the development at hand, which are generally limited to the Policy Area principles and
Design Guidelines.

Settlement Zone
Objective: 4

Desired Character
Principles: 1, 6, 7

Item 9.1- Attachment 1 Page 15
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ACCESS
» PLANNING

Black Point Policy Area 3
Objective: 3

Desired Character
Principles: 1, 5, 6, 13

Black Point design Guidelines
[ssue 2 site layout, clause 2.7
Issue 18 Vegetation, clause 18.2

Design and Appearance
Principle: 1, 17

Landscaping, Fences and Walls
Objective: 1

Principles: 1, 2

Residential development
Principle: 12

Settlement Zone
Objective
4 Development that contributes to the desired character of the zone.

Desired Character

Development will complement the scale, bulk, siting and positive elements of existing
dwellings where a distinctive and attractive streetscape character exists. This will require
that new development has regard to elements such ............. landscaping.

Garages throughout the zone will be sited and be of a scale to ensure that they do not
dominate the dwelling or the streetscape to which they relate.

Principles
1 The following forms of development are envisaged in the zone:

= domestic outbuilding in association with a detached dwelling
= domestic structure

6 Development should not be undertaken unless it is consistent with the desired character
for the zone.

7 Development should have regard to the design guidelines contained in Table YoP/4 -
Design Guidelines for Coastal Dwellings.

Black Point Policy Area 3
Objectives

5 Development that contributes to the desired character of the policy area.
Desired Character

........... Garages will be screened from the road with landscaping.
Principles

Item 9.1- Attachment 1 Page 16
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&% ACCESS
7% PLANNING

1 The following forms of development are envisaged in the policy area:

= detached dwelling
= outbuilding associated with a dwelling

Principles

5 Development should not be undertaken unless it is consistent with the desired character

for the policy area.

6 Development should have regard to the design guidelines contained in Table YoP/5 -

Design Guidelines for Black Point.

13 Garages, garages and similar outbuildings should be designed within the following

parameters:

Parameter

Value

Maximum floor area -
for a carport

for all other types of outbuilding

36 square metres

55 square metres

Maximum building height (from natural ground level) 3.5 metres
Maximum wall height (from natural ground level) 3 metres
Maximum roof span 6 metres

Pitch of roof

Between 15 degrees and 25 degrees

Minimum setback from side and rear boundaries Nil

Minimum setback from a public road or public open space area— 8 metres
allotments 140 to 149 inclusive 3 metres
allotments directly fronting the foreshore 6 metres
allotments located south of the public road 9 metres

Back Point design Guidelines Table YoP/S
Site Layout
Clause

2.7 Vehicular access to a garage or garage should be side entry to enable the
establishment of landscape edge adjoining the public road. If not practicable, the
setback of the garage or garage from the public road should be increased by 6 metres
for all beach frontage allotments, (see pictorial example below)

18.2 Backyards of beachfront allotments, as well as road verges and reserves, should be
landscaped with a full range of local native species, from groundcovers to larger

shrubs and trees.

Item 9.1- Attachment 1
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rain water tank

6.0m minimum

Site layout for allotments north of the public road

——— e

minimal fencing 71

sheds

AN

informal dmreway J
P - .-- .

General Section Provisions

Design and Appearance
Principles

ACCESS
PLANNING

1 The design of a building may be of a contemporary nature and exhibit an innovative
style provided the overall form is sympathetic to the scale of development in the locality
and with the context of its setting with regard to shape, size, materials and colour.

17 The setback of buildings from public roads should:

(a) be similar to, or compatible with, setbacks of buildings on adjoining land and other
buildings in the locality
(b) contribute positively to the function, appearance and/or desired character of the

locality.

Landscaping, Fences and Walls

Objective

1 The amenity of land and development enhanced with appropriate planting and other
landscaping works, using locally indigenous plant species where possible.

10

Item 9.1- Attachment 1
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ACCESS
PLANNING

Principles
1 Development should incorporate open space and landscaping and minimise hard paved
surfaces in order to:
(a) complement built form and reduce the visnal impact of larger buildings (eg taller
and broader plantings against taller and bulkier building components)
(b) enhance the appearance of road frontages
(c) screen service yards, loading areas and outdoor storage areas
(g) assist in climate control within and around buildings
(h) minimise heat absorption and reflection
(j) maximise stormwater re-use
(k) complement existing vegetation, including native vegetation
(I) conftribute to the viability of ecosystems and species
(m) promote water and biodiversity conservation.

2 Landscaping should:
(a) include the planting of locally indigenous species where appropriate
(b) be oriented towards the street frontage
(c¢) result in the appropriate clearance from powerlines and other infrastructure being
maintained.

Residential Development
Principle
12 Garages and carports facing the street should not dominate the streetscape.

The ongoing theme of the above provisions is to minimise the visual impact of outbuildings,
especially as viewed for the street.

This is particularly so of development at locations such a Black Point where the dwellings are
located on the beach frontage and, consequently, outbuildings are sited adjacent to the road
boundary.

The Design Guidelines for Black Point include specific siting provisions that require garages to
take access for the side rather than directly from the road to enable landscaping between the
building and the road, to assist in screening these buildings from view and thus reducing their
visual impact on the streetscape.

The applicant has provided a raft of reasons for locating the roller door m the Black Point Drive
elevation and taking access from this location. These are set out in the applicant’s correspondence
lodged with the application.

In part the applicants have identified that the lowering of the house of the land resulting in greater
slopes leading to the garage, the lack of space between the garage and the dwelling to maneuver a
large boat amongst other things.

The applicant suggests that attempts top maneuver the boat into the garage with a large SUV
were unsuccessful as the vehicle lost traction of the rubble surface and the boat trailer bottomed
out.

[ note that the space between the building and garage has now been paved with concrete although
the finish on the concrete is quite polished and I suspect that with a little water on it would

become quite slippery even for a 4-wheel drive.

11
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% ACCESS
% PLANNING

That said, it was his choice to use a highly finished concrete surface for paving of the driveway.

Whilst the applicant’s reasons for placing the roller door in the Black Point Drive elevation, in
breach of the original approval are noted, they do not provide sufficient justification in my view
from ignoring the raft of provisions that seek to minimise the visual impact of outbuildings from
the street.

A review of the locality shows that the vast majority of the adjoining outbuildings have been sited
in accord with the relevant design criteria, noting that the expectations in the locality have been
setback further from road in accord with Back Point Design Guidelines Site Layout Clause 2.7,
which provides an increased setback to enable an internal driveway and still allow provision for
some site landscaping between the building and street.

It is not uncommon for applicants to point to other examples of development in the locality or
wider area that do not meet the required Development Plan provisions, whilst the applicant has
not done this, the Courts have consistently adopted the position that using one bad example to
Jjustify another is not sufficient reason to diverge from the relevant Development Plan provisions.

It is particularly frustrating in this instance where the applicant has received approval for a garage
sited in accord with the relevant Development Plan provisions and has, without reference to the
Council and simply undertaken amendments to the development without approval.

6.0 CONCLUSION

In assessing the development against the relevant provisions of the Development Plan and having
regard to development of similar buildings in the locality, I can find no support for the
development as proposed. The difficulties encountered by the applicant in maneuvering his boat
into the garage are matters largely of his own making, and do not provide adequate reasons to
diverge from the raft of Development Plan provisions that seek that outbuildings be adequately
screened from view from the road.

I had considered whether the development is seriously at variance with the Development Plan.

When a relevant authority has assessed a development as being seriously at variance with a
Development Plan, it is required to refuse to grant consent to the development application
pursuant to section 35(2) of the Development Act.

What may constitute development that is seriously at variance with the Development Plan was
dealt with m the Supreme Court m Debelle J in Joy Hayes & Ors v Development Assessment
Commission, Corporation of the City of West Torrens and Prizac Developments Pty Ltd (No. 4)
[1997] SASC 6155 at para 58 as follows:

“What is meant by the expression " seriously at variance ''? In this context "seriously" is
the adverb reflecting the fourth of the meanings by which the epithet "serious'" is defined in
the Macquarie English Dictionary, namely, "weighty or important'. Thus, the expression "
seriously at variance with the Development Plan" refers to that which is an important or
grave departure in either quantity or degree from the Development Plan. It denotes
something which is plainly not slight or trifling ... It is not enough that the proposal might
conflict with the Development Plan; it must be seriously at variance with it.”

12
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ACCESS
» PLANNING

The development clearly departs from a wide range of the relevant Development Plan provisions.
They are important provisions and go to the expressed view that outbuildings should be screened
from the road. Whilst I am inclined to consider the development as being at serious variation to
the Development Plan, I do not think the extent of the departure can be considered to be grave in
the circumstances, and on a finely balanced decision, have assessed the development as not being
seriously at variance with the Development Plan

I note in passing that the applicant has not sought approval from the Council for the appropriate
works to be undertaken on the road reserve pursuant to Section 221 of the Local Government Act
which reads as follows;

221—Alteration of road

(1) A person (other than the council or a person acting under some other statutory
authority) must not make an alteration to a public road unless authorised to do so by
the council. Maximum penalty: $5 000.

(2) A person makes an alteration to a public road if the person—

(a) alters the construction or arrangement of the road to permit or facilitate access
from an adjacent property; or

(b) erects or installs a structure (including pipes, wires, cables, fixtures, fittings and
other objects) in, on, across, under or over the road; or

(c) changes or interferes with the construction, arrangement or materials of the road;
or

(d) changes, interferes with or removes a structure (including pipes, wires, cables,
fixtures, fittings or other objects) associated with the road; or

(e) plants a tree or other vegetation on the road, interferes with vegetation on the road,
or removes vegetation from the road.

(3) An authorisation is not required under this section for an alteration to a road if—
(a) the person who proposes to make the alteration has some other statutory
authorisation to make the alteration; or
(b) the purpose of the alteration is to permit vehicular access to and from land
adjoining the road and the alteration is approved as part of a development
authorisation under the Development Act 1993; or
(c) the alteration is of a kind classified under the regulations as a minor

Given the above, it is my view that in the event the Panel refuses the application in accordance
with the recommendation, that it seeks a decision of the Council, or its delegate to limit vehicular
access to the subject land only to the driveway approved in the original consent.

[ have included the foregomg in the recommendation.

Should you wish to discuss any aspects of this report please do not hesitate to contact me on

81307222.

Yours sincerely,

Dk LI e

David Hutchison
ACCESS PLANNING PTY LTD

13
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9.2 544/1208/2018 - VARIATION TO EXISTING DWELLING (RETROSPECTIVE)
Document #: 19/77586

Department: Development Services

PROPOSAL OUTLINE

Author: David Hutchison — Access Planning

Application No.: 544/1208/2018

Applicant: BP32 Pty Ltd

Owner: BP 32 Pty Ltd

Development Proposal: Variation to existing dwelling, to remove a retaining wall,

undertake site works on Crown Land, alteration to approved
broad walk, addition of stairs, and walkway.

Lodgement Date: 21/06/2018

Subject Land: Lot 32 Black Point Drive Black Point

Zone: Settlement — Black Point Policy Area 3, Coastal Open Space
Nature of Development: Merit

Public Notification: Category 3

Representations: Nil

Referrals: Coast Protection Board, Department of Environment & Water

(Crown Lands)

Development Plan Version: 31 October 2017

RECOMMENDATION

A. That Development Application 544/1208/2018, that seeks a variation to an existing
dwelling including removal of retaining wall, earthworks and boardwalks at Allotment
32, Black Point Drive, Black Point is seriously at variance with the Yorke Peninsula
Council Development Plan, Consolidated 31 October 2017.

B. That Development Plan Consent to Development Application 544/1208/2018, that
seeks a variation to an existing dwelling including removal of retaining wall,
earthworks and boardwalks at Allotment 32, Black Point Drive, Black Point, be
refused as the development fails to meet the following provisions of the
Development Plan;

Coastal Open Space Zone
Objectives: 1, & 4
Desired Character
Principles: 1, 5, 8,9, 10, 11

Settlement Zone
Objectives: 3 & 4
Desired Character

Black Point Policy Area 3
Objectives: 2,3 & 5
Desired Character
Principles: 5, 6,7, 10, 11

Black Point Design Guidelines
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5. Two Storey dwellings, clause 5.1 - 5.2

Coastal Open Space Zone
Objectives: 1, 5

Desired Character
Principles: 15

General Section
Coastal Areas
Objectives 1, 4, 8

Design and Appearance
Principles: 1, 2

Siting and Visibility
Objective 1
Principle 1

NATURE OF THE DEVELOPMENT

See Attachment 1 - Planning Assessment Report — Access Planning

DESCRIPTION OF THE PROPOSAL

See Attachment 1 — Planning Assessment Report — Access Planning

SUBJECT LAND AND LOCALITY

See Attachment 1 - Planning Assessment Report — Access Planning

PUBLIC NOTIFICATION
See Attachment 1 - Planning Assessment Report — Access Planning

CONSULTATION

See Attachment 1 - Planning Assessment Report — Access Planning

ASSESSMENT

See Attachment 1 - Planning Assessment Report — Access Planning

CONCLUSION

See Attachment 1 - Planning Assessment Report — Access Planning

ATTACHMENTS

1.  Planning Assessment Report - 544/1208/2018 - Access Planning
2. Lodgement of Application - 544/1208/2018 - BP32 Pty Ltd
3. Referral Responses - CPB and DEW (Crown Lands)
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3% August 2019

Ref: 7694 CAP Report

The Chief Executive Officer

Yorke Peninsula Council
PO Box 57
MAITLAND SA 5573.

ATTENTION: Mr. Dustin Guthberg

Dear Dustin,

ACCESS

RE: VARIATION TO AN EXISTING DWELLING, TO REMOVE A RETAINING
WALL, UNDERTAKE SITEWORKS ON CROWN LAND, ALTERATION TO
APPROVED BOARDWALK, ADDITION OF STAIRS AND WALKWAY, AT
LOT 32 BLACK POINT DRIVE, BLACK POINT. DA 544/1208/2018

The following is a general planning assessment of the above-mentioned development application.
In preparing this report I have reviewed the council file on the application and generally familiarised
myself with the land and the relevant provisions of the Council’s Development Plan.

1.0 DEVELOPMENT DETAILS

Proposed Development:

Application Number:
Applicant:

Owner:

Property Details:

Certificate of Title:

Zone:

Public Notification:

Lodgment Date:

Authorised Development Plan:

Variation to an existing residential dwelling, alteration to
remove a retaining wall, sitework and excavation on
crown land, alteration to approved boardwalk, addition
of stairs and walkway, infill panels above retaining walls

544/1208/2018

John & Linda McMichael

John and Linda McMichael

35 Aver Avenue

Daw Park SA 5041

Allotment 32 Black Point Drive, Black Point, SA
Allotment 332 Deposited Plan 90697, Hundred of

Muloowurtie. (Crown land)

CT Volume 5294 Folio 778
CR Volume 6104 Folio 886

Settlement Zone, Black Point Policy Area
(Map YoP/62)

Coastal Open Space (Map YoP/62)
Category 3

27" June 2018

Yorke Peninsula Council 31 October 2017

PLANNING

Item 9.2- Attachment 1
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2.0 RECOMMENDATION

That Development Application 544/1208/2018, that seeks a variation to an existing dwelling
including removal of retaining wall, earthworks and boardwalks at Allotment 32, number 32 Black
Point Drive, Black Point is seriously at variance with the Yorke Peninsula Council Development Plan,
Consolidated 31 October 2017.

That Development Plan Consent to Development Application 544/1208/2018, that seeks a variation to
an existing dwelling including removal of retaining wall, earthworks and boardwalks at Allotment 32,
number 32 Black Point Drive, Black Point, be refused as the development fails to meet the following
provisions of the Development Plan;

Coastal Open Space Zone
Objectives: 1, & 4
Desired Character
Principles: 1, 5, 8, 9, 10, 11,

Settlement Zone
Objectives: 3 & 4
Desired Character

Black Point Policy Area 3
Objectives: 2,3 & 5
Desired Character
Principles: 5, 6, 7, 10, 11

Black Point Design Guidelines
Issue 5 Two Storey dwellings, clause 5.1-5.2

Coastal Open Space Zone
Objectives: 1, 5

Desired Character
Principles: 15

General section
Coastal Areas
Objectives 1,4, 8

Design and Appearance
Principles: 1, 2

Siting and Visibility
Objective 1
Principle 1

3.0 THE PROPOSED DEVELOPMENT

The proposed development involves the retrospective application for the variation to an existing
dwelling comprising the excavation of Crown Land, variation to the dwelling to remove a retaining
wall to the lower floor of the building and variation to a boardwalk across the Crown land. Other
changes include alterations and additions to staircases, and infill wood panels above the retaining
wall.
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In summary, the following table identifies the approved, and built variations:

Approved

Built

Eastern staircase stops before coastal boundary

Eastern staircase continues 1.1 m into Crown
Land, second run descends to new ground level at
3.76 m AHD that matches finished floor level of
undercroft.

No western staircase shown on plans

Stair that descends to new ground level at 3.76 m
AHD that matches finished floor level of
undercroft.

Retaining wall to retain a difference in ground
level between the finished floor level of the
undercroft at 3.76 m AHD and the then existing
ground level at 4.8 m AHD.

Not built.

No western boardwalk

‘Western boardwalk that doglegs from approved
boardwalk to western footpath, follows natural
ground level

No infill panels above east and west retaining
walls

Infill panels

No excavation of Crown Land

Excavation of Crown land, altering natural ground
line to a new lower level at 3.76m AHD.

Boardwalk to follow natural ground level at 4.8 m
AHD.

Boardwalk now at 3.76m AHD that matches the
finished floor level of the undercroft

On inspecting the site, it was also identified that parts of the building encroach over the property
boundary and on to the adjoining Crown land. The encroachments include portion of the front of the
upper level balcony, taps, drains, stairs, a down pipes and a light.

4.0 BACKGROUND HISTORY TO THE SUBJECT SITE

The dwelling application as originally assessed in DA 544/2221/2015 was the subject of lengthy
discussion with the applicants, mostly centred around the provision of an undercroft area beneath the

coast fronting, upper level balcony.

The issue arose as a consequence of those Development Plan provisions that seek to limit the extent of

an upper level to not more than 60% of the width of the lower level of the building, along with other
provisions relating to the size of an upper level deck (not more then 15m?).

The development was approved largely on the basis that the ground floor level of the dwelling was
similar to or less than the adjoining single storey development on either side and that the undercroft
area was to be largely camouflaged by the retention of ground levels on the adjoining Crown land
which provided that the undercroft area would be largely below ground and thus not overly obvious

from views of the development from the coast.

To all intent and purposes the aim was to have the development appear to be a single storey

development as viewed for the beach.

In the report provided to the Council on DA 544/2221/2015 I made the following comments:

“The undercroft has a finished floor level of 3.76m AHD and ground floor has a finished floor
level of 6.5m AHD. To accommodate the above floor levels the site will be cut and filled,
requiring a fill of some 500mm at the rear of the undercroft wall.

The natural profile of the land will be retained outside the footprint of the building.”
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The File Report also advised that:
“Having regard to the assessment above I consider that the application is very finely balanced.

Individually each of the variations for the Development Plan provisions is minor but collectively
they add up to a development that does not give proper recognition to the outcomes sought by
the Development Plan.”

The approved drawings (an extract of which is shown below) annotated the ground level to remain as
existing with further annotations stating, “raking to follow natural ground line” and “extent or
retaining walls shown dashed™.

By reference to the elevation plan below, it is clear that at least 4 of the lower floor is to be screened
by a retaining wall and existing ground level soil.

The site is also the subject of a further report relating to the construction of garage which was also
undertaken in breach of the approval granted by the Council.
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Figure 1: Approved plans

By reference to the original approved plans and the contours thereon I have prepared a cross section
plan that shows the originally approved development with the retaining wall and extent of fill shown.
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Figure 2: Cross section of original plan showing the retaining wall and soil to be retained, (cross
section taken at the centre of the dwelling)

The applicant has provided as part of the application documents a lengthy description of the land in
front of the dwelling, noting that much of it was imported fill and justifying the removal of the
material on the basis of the shack relocation protocols that apply to the Crown Lease shacks.

Under the shack relocation protocol;

“At the expiration of the Crown Lease, or such earlier time as may be agreed, the shack
owner shall demolish and remove from the land any shack, outbuilding or other structure,
together with any fill, not comprising sand that has been imported onto the site.

The shack owner shall not erect a habitable building on the freehold portion of the land until
such time as the shack, outbuildings or other structures, together with any fill, not comprising
sand that has been imported onto the site, have been removed, or an agreement has been
entered into between the Council and the Crown for the demolition and removal of the shack,
outbuildings or other structures, together with any fill, not comprising sand that has been
imported onto the site within 12 months of the date of a Development Approval being granted
by the Council for any habitable building on the freehold portion of the land.”

The above notwithstanding, the plans presented to the Council showed land identified as ‘natural
ground level’ in front of the building and the dwelling and application were assessed on that basis.

Rather than proceeding with the development on an understanding which may have been arrived in
discussions with officers of the Coast Protection Board or Department of Environment and Heritage
regarding the material on the Crown land, it is the applicant obligation to obtain an amended planning
approval in the event the development is not undertaken in accord with the approved plans.
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5.0 THE SUBJECT LAND AND LOCALITY

The property is a regularly shaped allotment with a frontage of 14m to Black Point Drive and to the
coast, a depth of 48.55m all returning an area of some 679m”. The land accommodates an existing,
recently constructed dwelling sited square to beachfront allotment boundary together with an
outbuilding sited towards the Black Point Drive frontage of the land.

The land falls away slightly from Black Point Drive to the coast. To its eastern and western
boundaries are single storey dwellings of relatively modest proportions.

The Crown land at the front of the site (shown outlined in green on the aerial photo below) is subject
to a Crown lease.

Development generally in the locality comprises a range of single and double storey detached
dwellings. Buildings are generally located on the coastal property boundary, with decks and
verandahs occupying the front section of the land with the main dwelling setback behind in
accordance with the setback policies for the zone/policy area.

Figure 3: Subject Site and Locality

Remnant Crown lease shacks can be seen located forward of the main line of the more recently
approved Torrens Title developments.
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6.0 PUBLIC NOTIFICATION AND REFERRALS

Excavating land in the Coastal Open Space Zone is not identified as a category 1 or Category 2
development in Schedule 9 of the Development Regulations 2008 (SA) or listed within the procedural
matters section of the Development Plan and as a consequence is a Category 3 form of public
notification.

The application was duly notified, and Council received no representations in response to the public
notification.

The application was referred to the Department of Environment and Water who responded as follows:

“The Department notes that the works proposed in the amended DA, which include excavation
and instalment of infrastructure on Crown land, have been undertaken.

Works on Crown land, including excavation of Crown land and the erection of any structure or
fixture, require lawful authority through the grant of appropriate tenure, or the written consent
of the Minister for Environment and Water under the Crown Land Management Act 2009,
Undertaking works without lawful authority is an offence under the Crown Land Management
Act 2009, carrying a maximum penalty of $20,000.

The area in which the works have been undertaken is within the Narungga Indigenous Land
Use Agreement area, an agreement made pursuant to the Native Title Act 1993 (Cth). Both the
agreement and the Native Title Act 1993 (Cth) describe processes for undertaking works on
land where native title rights may exist. It is unclear whether these processes have been adhered
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to. If it is determined that compensation is payable as a result of any unauthorised activity on
Crown land, the Department accepts no liability for any payment related to that compensation.

Approval of the DA by the relevant planning authority does not constitute approval from the
Minister for Environment and Water for use of the Crown land.”

The application was referred also to the Coast Protection Board who responded (in summary) as
follows;

“Coastal Flooding Hazard Risk

While not subject to this application, the excavation of material on adjacent freehold land (in
the Settlement Zone) and the subsequent construction of a dwelling (including an ‘undercroft’
room) built to the seaward boundary resulted in a finished floor level that is approximately 2.2
metres lower than the adjacent verandah floor level on Lot 31 (no statutory referral to the
Board was required for the dwelling).

According to the survey plan in support of this application (drawing A061413), the adjacent
verandah floor level is 5.69 metres AHD, which suggests the ‘undercroft’ finished floor level
may be approximately 3.5 metres AHD. While this appears generally commensurate with the
Board’s recommended floor levels (3.55 metres AHD) for development in the Settlement Zone
at Black Point, the development may now be subject to increased exposure to longer term
coastal flooding hazard risks.

Coastal Erosion Hazard Risk

There is a significant erosion hazard risk to property at Black Point. The erosive nature of the
coast at Black Point is evident by the placement of ad-hoc protection works in front of shack
sites over many decades. These works might be lowering beach levels, exacerbating erosion and
inhibiting natural beach/dune interactions.

Public access and recreation value along the beach will be compromised should inappropriate
development and protections works continue along the foreshore. A major storm or a series of
storm events and ongoing sea level rise is likely to compound these issues.

The subject retrospective development application relates to the excavation of the dune and
other materials (imported rubble and fill) from Crown land adjacent Lot 32. This work has
substantially lowered the surface profile, compromising the erosion hazard buffer and
increasing erosion hazard risk to property.

To minimise the erosion hazard risk and enhance coastal amenity and biodiversity, the
applicant should consider:

*  Replenishing the site with an appropriate volume of imported sand similar to the nearby
surrounds (this may require a further development application unless Council requires the
applicant to amend this application).

. Landscaping the site with local native coastal species to help trap and bind sand, with
special attention given to avoiding the spread of exotic plants on the coast. ............

The applicant should consult with the Crown Lands Program, Department for Water and
Environment (Adelaide regional office, ph 8463 3848) to ensure that relevant Crown lands
approvals and native title rights and interests have been addressed and that the proposed

remediation of the Crown land is acceptable.
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Coastal Access

Private access to the beach at Black Point should be rationalised, i.e. shared between
landholders and designed to minimise impacts on the dune landform. In this case, the removal
of the boardwalk may cause further damage to an already degraded and unstable system. The
Board has no objection to the proposed boardwalk provided the applicant accepts responsibility
for any damage or loss as a result of coastal processes.

Ultumnately the Coast protection Board advised it has no objection to the development subject to the
following:

To minimise the coastal erosion hazard risk to property and enhance coastal amenity and
biodiversity, the applicant should consider:

¢  Replenishing the former shack site with an appropriate volume of imported sand similar to
the nearby surrounds (this may require a further development application).

¢ Landscaping the site with jute matting and local native coastal species to help trap and bind
sand, with special attention given to avoiding the spread of exotic plants on the coast

e  The applicant should consult with the Crown Lands Program, Department for Water and
Environment (Adelaide regional office, ph 8463 3848) to ensure that relevant Crown lands
approvals and native title rights and interests have been addressed and that the proposed
remediation of the Crown land is acceptable.

e  The applicant accepts responsibility for any damage or loss to the boardwalk as a result of
coastal processes.

The above responses clearly indicate that further approvals beyond the planning approval now being
sought, are required of the respective Government Agencies in relation to the removal of the material
on the Crown land

7.0 DEVELOPMENT ASSESSMENT

The subject land is located within the Settlement Zone Area as depicted on Map YoP/64 of the Yorke
Peninsula Council Development Plan.

The subject land is located within the Settlement Zone and Black Point Policy Area 3 and the Coastal
Open Space zone as depicted on Map YoP/61 of the Yorke Peninsula Council Development Plan,
consolidated 31 October 2017.

I have not undertaken an assessment of the application against all of the relevant Development Plan
provisions but have limited my commentary to those sections of the Development Plan where the
development deviates from the Objectives and principles contained in the Council Development Plan
and from the Design Guidelines

In assessing the development proposal, regard has been given to the relevant Settlement Zone and
particular Black Point Policy Area 3, Coastal Open Space Zone and Council wide provisions and
consider the following provisions of the Development Plan to be the most relevant to an assessment of
the applicant at hand.
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I  APPROXIMATE
SUBJECT SITE
LOCATION

Figure 5: Subject land zoning Source: Yorke Peninsula Council Development Plan
Coastal Open Space Zone

Objectives: 1, & 4
Desired Character
Principles: 1, 5, 8, 9, 10, 11,

Settlement Zone
Objectives: 3 & 4
Desired Character

Black Point Policy Area 3
Objectives: 2,3 & 5
Desired Character
Principles: 5, 6, 7. 10, 11

Black Point Design Guidelines
Issue 5 Two Storey dwellings, clause 5.1-5.2

Coastal Open Space Zone
Objectives: 1, 5

Desired Character
Principles: 15

General section
Coastal Areas
Objectives 1,4, 8

Design and Appearance
Principles: 1, 2
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Siting and Visibility
Objective 1
Principle 1

Firstly, it needs to be said that the applicant cannot benefit from having undertaken the development
without approval. In some respects, his having undertaken the development highlights the extent to
which the non-compliance with the original approval stands in stark contrast the visual impact of
neighbouring development.

The original approval was granted on the basis that the ground floor of the development was similar to
or lower than adjoining development and that the lower floor, being largely underground would have
limited visual impact on views of the building from the coast.

The removal of the material from in front of the building not only significantly increases the visual
impact of the development it potentially jeopardises both the development on the subject land and on
adjoining blocks by increasing the risk of coastal erosion, as identified by the Coast Protection Board.

Moreover, by undertaking the development in breach of the consent issued by the Council there is
now the matter of the building encroaching across the property boundary and on to the Crown land.

Although the extent of the encroachment is minor, it is nonetheless an encroachment that needs to be
dealt with by the respective land owners.

Section 33 of the Development Act provides a list of those matters that must be dealt in assessing an
application for a consent to be valid approval.

Section 33 reads:

33—DMatters against which development must be assessed

(1) A development is an approved development if, and only if, a relevant authority has assessed
the development against, and granted a consent in respect of, each of the following matters
(insofar as they are relevant to the particular development):

(e) the requirement that any encroachment of a building over, under, across or on a public place
(and not otherwise dealt with above) has been dealt with in a satisfactory manner;

To date the encroachment has not been dealt with and remains an unresolved issue, and for this reason
alone the Council cannot approve the development.

The fact that the development has not been undertaken in accord with the approved plan now puts it at
variance with the following provisions of the Development Plan.

Settlement Zone
Objectives

4  Development that contributes to the desired character of the zone.
Desired Character

Development will complement the scale, bulk, siting and positive elements of existing dwellings
where a distinctive and attractive streetscape character exists. This will require that new
development has regard to elements such as siting, mass and proportion, building materials,
ground floor height above natural ground level, a simple roof form with low pitch, facade
articulation and detailing, verandas, eaves and parapets, fence styles and alignment, and
landscaping. Additionally, the extent of earthworks necessary to contain a building or in
providing access to it must be minimised to avoid adverse disruption to the existing landform.

11
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Principle

6  Development should not be undertaken unless it is consistent with the desired character for
the zone.

Black Point Policy Area 3
Objectives

2. Retention of a sandy beach through the restoration, preservation, management and
revegetation of the coastal dunes rather than through the use of seawalls or other coast
protection works.

3. Protection of native vegetation and the encouragement of revegetation through the planting
of indigenous native species.

h

Development that contributes to the desired character of the policy area.
Desired Character

New development will protect the narrow foredune fronting the beach. This will include
restricting pedestrian access to this area and its revegetation with suitable, endemic vegetation.

Principles

5. Development should not be undertaken unless it is consistent with the desired character for
the policy area.

6. Development should have regard to the design guidelines contained in Table YoP/S - Design
Guidelines for Black Point.

7. Dwellings abutting the Coastal Open Space Zone should be sited and designed to face the
foreshore and, where there is also a frontage to a public road, to achieve a pleasant visual
presentation to both frontages through the adoption of veranda, deck and similar
architectural treatment.

Coastal Open Space Zone

Objectives

1. Coastal land protected from development other than that necessary for conservation,
recreational activity and public facilities.

5. Development that contributes to the desired character of the zone.

Desired Character

Development in the zone will maintain the coastal areas in front of existing settlements as open
space and will preserve public access to the coast and encourage uses that will enhance the
communities’ enjoyment of the coast.

Increasingly, the zone serves as a buffer to sea level rise and for this reason development should

be sited to preserve land for future coast protection works as these are required, or to allow the
natural evolution of the coast as may be appropriate.

Principles
5. Development should not be undertaken unless it is consistent with the desired character for
the zone.

12
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6. Development, except where located in Precinct 1 Black Point, should have regard to the
design guidelines contained in Table YoP/4 - Design Guidelines for Coastal Dwellings.

15. The foreshore area should be retained and protected through the removal of existing
shacks and restoration and preservation of the front dune system and through the co-

ordinated removal of existing seawalls.

General section
Design and Appearance
Principles

1. The design of a building may be of a contemporary nature and exhibit an innovative style
provided the overall form is sympathetic to the scale of development in the locality and with
the context of its setting with regard to shape, size, materials and colour.

2 Buildings should be designed and sited to avoid creating extensive areas of uninterrupted
walling facing areas exposed to public view.

Design Guidelines for Black Point
Issue 5 - Two-storey dwellings

5.1 The floor area of the second storey should not exceed 60 per cent of the floor area of the

ground floor.

5.2 The frontage of the second storey should not exceed 60 per cent of the frontage of the

ground floor.

Development Plan provision

Commentary

The upper storey of a two storey dwelling should
not exceed 60 per cent of the:
(b) width of the ground floor frontage.

As originally approved, and on balance the
retaining wall and retention of the crown land
were considered as beneficial to the proposal
concluding that it helped present the building as
viewed from the beach, as a single storey
structure.

The current built form is at clear variance with
the former planning opinion. The dwelling has a
clear and distinctive two storey appearance.

In that regard, the upper floor is not 60 per cent
of the floor area of the ground floor, or the width
of the ground floor frontage. Having regard to the
circumstances now, I am not satisfied that this
Development Plan provision is met.

The dwelling and veranda floor level should not
be more than 1200 millimeters above natural
ground level.

‘When reviewed with context of the new ground
level due to excavation, the front deck now
becomes a significant issue at 2420mm to its
underside above ground level. Its height is now
obvious from the beach, which is the main public
vantage point for views of the structure. The
verandah floor is at variance with the
Development Plan.

Balconies and first floor decks on two storey
dwellings should not exceed 15 square metres.

In assessing the original development the size of
the upper level balcony was not considered to be
an issue due to its proposed relative height from

13
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the ground level. Given the height of the balcony
now, I consider that the visual impact of the
balcony to be at significant variance to the
Development Plan.

Coastal Areas

Objectives

1 The protection and enhancement of the natural coastal environment, including
environmentally important features of coastal areas such as mangroves, wetlands, sand
dunes, cliff-tops, native vegetation, wildlife habitat shore and estuarine areas.

4 Development that maintains and/or enhances public access to coastal areas with minimal
impact on the environment and amenity.

8 Management of development in coastal areas to sustain or enhance the remaining natural
coastal environment.

Siting and Visibility
Objective
1 Protection of scenically attractive areas, particularly natural, rural and coastal landscapes.

Principle
1  Development should be sited and designed to minimise its visual impact on:
(a) the natural, rural or heritage character of the area
(b) areas of high visual or scenic value, particularly rural and coastal areas
(¢) views firom the coast, near-shore waters, public reserves, tourist routes and walking
trails
(d) the amenity of public beaches.

The resultant development is not consistent with the Development Plan Consent granted to the
building originally, the development in its current built form is clearly at odds with the Development
Plan and relevant design Guidelines and is and will have a significant impact on the Coastal Open
Space zone, the intention of which is protect and re-instate the sensitive coastal fore dunes. Clearly
the development does not achieve this goal.

In addition to the above, I have had regard to whether the development is seriously at variance with
the Development Plan.

When a relevant authority has assessed a development as being seriously at variance with a
Development Plan, it is required to refuse to grant consent to the development application pursuant to
section 35(2) of the Development Act.

‘What may constitute development that is seriously at variance with the Development Plan was dealt
with in the Supreme Court in Debelle J in Joy Hayes & Ors v Development Assessment Commission,
Corporation of the City of West Torrens and Prizac Developments Pty Ltd (No. 4) [1997] SASC 6155
at para 58 as follows:

“What is meant by the expression " seriously at variance "? In this context "seriously" is the
adverb reflecting the fourth of the meanings by which the epithet "serious" is defined in the
Macquarie English Dictionary, namely, "weighty or important™. Thus, the expression "
seriously at variance with the Development Plan" refers to that which is an important or grave
departure in either quantity or degree from the Development Plan. It denotes something which
is plainly not slight or trifling ... It is not enough that the proposal might conflict with the
Development Plan; it must be seriously at variance with it.”

The development clearly departs from a wide range of the relevant Development Plan provisions.

14

Item 9.2- Attachment 1 Page 42



COUNCIL ASSESSMENT PANEL MEETING AGENDA 24 SEPTEMBER 2019

They are important provisions and go to the expressed intentions of the development Plan to protect
the coastal foredunes and minimise the visual appearance of development from the coast. Having
regard to the foregoing, I am inclined to consider the development as being at serious variation to the
Development Plan, and that the extent of the departure can be considered to be grave in the
circumstances. Thus, on a finely balanced decision, have assessed the development as being seriously
at variance with the Development Plan.

8.0 CONCLUSION

Having regard to the former assessment and the now-existing dwelling above I consider that the
application must be refused by the Panel as is at serious variance with the relevant Development Plan
provisions.

In any event, the development cannot be approved by the Council (even if it wanted to approve the
development) until such time as the encroachments have been dealt with by the relevant property

owners and the necessary agreements to undertake development on Crown land have been resolved.

Should you wish to discuss any aspects of this report please do not hesitate to contact me on
81307222,

Yours sincerely,

David Hutchison
ACCESS PLANNING PTY LTD

15
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9.3 544/1029/2019 - DETACHED DWELLING AND OUTBUILDING

Document #: 19/79083

Department: Development Services

PROPOSAL OUTLINE

Author: lain McQuin - Access Planning
Application No.: 544/1029/2019

Applicant: Spartan Plans and Building Services
Owner: Craig and Cindy Wissell

Development Proposal:

Lodgement Date:
Subject Land:

Zone:

Nature of Development:

Public Notification:
Representations:

Referrals:

Detached Dwelling and Outbuilding
7/02/2019

Sections 372 & 288, 206 Mine Hill Road, Hundred of Maitland, CT

Volume 5343 Folio 393
Primary Production Zone
Non-Complying
Category 3

Nil

Nil

Development Plan Version: 29 November 2018

RECOMMENDATION

A. That Development Application 544/1029/2019 to construct a single storey detached
dwelling with associated verandah and an outbuilding (garage) at 206 Mine Hill Road,
Maitland is at variance with the Yorke Peninsula Council Development Plan,
Consolidated 29 November 2018.

B. That Development Plan Consent to Development Application 544/1029/2019 that seeks
approval to construct a single storey detached dwelling with associated verandah and
an outbuilding (garage) at 206 Mine Hill Road, Maitland be refused development plan
consent for the following reasons.

i. The proposed is at variance with the desired character of the zone;

ii. Sets an undesirable precedent for residential development being established
within the locality and elsewhere in rural areas of the Council, notwithstanding
its non-complying status;

ili. There exists reasonable opportunity already for a dwelling to be established
amongst other dwellings on adjacent allotments to accommodate workers and

employees;

iv. The development has the potential to reduce the agricultural productivity of the
land and land in the locality of the development.

Item 9.3

Page 75




COUNCIL ASSESSMENT PANEL MEETING AGENDA 24 SEPTEMBER 2019

Primary Production Zone
Objectives: 1,4,5 & 6
Principles: 1, 2, 5(a)(b) & 9

General Section

Interface between land uses
Objectives 1,2 & 3
Principles: 13(b) & 15

Orderly and Sustainable Development
Objectives: 1, 3,4, &6
Principles: 1,2,4,6 & 8

NATURE OF THE DEVELOPMENT

See Attachment 1 - Planning Assessment Report — Access Planning

DESCRIPTION OF THE PROPOSAL

See Attachment 1 - Planning Assessment Report — Access Planning

SUBJECT LAND AND LOCALITY

See Attachment 1 - Planning Assessment Report — Access Planning

PUBLIC NOTIFICATION

See Attachment 1 - Planning Assessment Report — Access Planning

CONSULTATION

See Attachment 1 - Planning Assessment Report — Access Planning

ASSESSMENT

See Attachment 1 - Planning Assessment Report — Access Planning

CONCLUSION

See Attachment 1 - Planning Assessment Report — Access Planning

ATTACHMENTS

Planning Assessment Report - Access Planning
Application Details

Statement of Support

Report to Proceed with Non-complying Assessment
Statement of Effect

Category 3 Public Notice

cukhwh=
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9th September 2019

Ref: 7589 CAP Report

The Chief Executive Officer
District Council of Yorke Peninsula
PO Box 57

MAITLAND SA 5573

ATTENTION: Dustin Guthberg

Dear Dustin,

RE: PROPOSED DWELLING AND OUTBUILDING (GARAGE)

PLANNING

The following is a general planning assessment of the above-mentioned development

application.

In preparing this report I have reviewed the council file on the application and generally
familiarised myself with the subject land and relevant provisions of Council’s Development

Plan.

1.0 DEVELOPMENT DETAILS
Proposed Development:

Application Number:

Applicant/Owner:

Property Details:
Certificate of Title:
Zone:
Classification:
Public Notification:
Lodgment Date:

Relevant Development Plan:

Dwelling and Outbuilding (garage)
544/1029/2019

Spartan Plans & Building Services
10 Christine Avenue

Salisbury East SA 5126

206 Mine Hill Road Maitland 5573
Volume 5343 Folio 393

Primary Production (Map YoP/1)
Non-complying

Category 3

30 January 2019

Yorke Peninsula Council (29 November 2018)
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22, ACCESS
% PLANNING

2.0 RECOMMENDATION

That Development Application 544/1029/2019 to construct a single storey detached dwelling
with associated verandah and an outbuilding (garage) at 206 Mine Hill Road, Maitland is at
variance with the Yorke Peninsula Council Development Plan, Consolidated 29 November
2018.

That Development Plan Consent to Development Application 544/1029/2019 that seeks
approval to construct a single storey detached dwelling with associated verandah and an
outbuilding (garage) at 206 Mine Hill Road, Maitland be refused Development Plan consent
for the following reasons.

Primary Production Zone
Objectives: 1,4, 5 & 6
Principles: 1, 2, 5(a)(b) & 9

General Section

Interface between land uses
Objectives 1,2 & 3
Principles: 13(b) & 15

Orderly and Sustainable Development
Objectives: 1,3,4, &6
Principles: 1.2.4,6 & 8

3.0 THE PROPOSED DEVELOPMENT

The proposed development is for the construction of a single storey dwelling and an ancillary
outbuilding garage 150 m east of the west side boundary, and 815 m south of Mine Hill Road
on the subject site.

The proposed dwelling is of 41.93 m by 16.62 m, with no annotated ridge height and 386 m’
in floor area, comprising:

4 bedrooms;

Office;

Study:

Dining/Living/Kitchen;

Laundry;

Rumpus; and

Associated wet areas such as ensuite and two bathrooms.

The proposed outbuilding is of some 12.0 metres by 7.5 m by 3.9 m in dimension at a total of
90.0 m” in floor area and comprises four parking spaces internally. It is to be clad in a
colorbond custom orb material in wilderness green, with single span trusses between posts.

A verandah with an area of 296m” will be constructed to surround the dwelling and be
directly accessible from multiple areas of the dwelling.

Reticulated water supply is available to the land, and effluent disposal is by septic tank which
will manage wastewater on site. The dwelling will utilise proposed rainwater tanks for
domestic water use and firefighting.
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The existing shed will be retained. Details of the proposed development are more particularly
outlined in the plans and details accompanying the application.

4.0 THE SUBJECT LAND AND LOCALITY

The subject land is formally identified as Lot 372 comprising 320 acres as contained in
Certificate of Title Volume 5343 Folio 393. There exists another allotment within the CT
known as Lot 288, comprising 289 acres — no development is proposed on this allotment. The
land is more commonly known as 206 Mine Hill Road, Maitland and is depicted in Figure 1:

Figure 1: Subject site
Browser

Source: Property Location

The subject land consists of an irregular shaped allotment of approximately 320 acres and is
generally flat but for some minor undulating land. The site has frontage to Mine Hill Road of
1.252.8 m, which is the northern property boundary of the subject land. Formal access onto
the site is via North-South Road along a gravel driveway which traverses Lot 288 however
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various points of access for farm vehicles are available through gates and permeable fencing
along Mine Hill Road.

Mine Hill Road and North-South Road are unsealed roads.

A small area of land comprising native vegetation and non-arable land contains an existing
farm building and hay bale storage area. The land is largely devoid of development, except for
the existing shed of 26.9 m by 21.2 m which is situated 50m west of the site of the proposed
dwelling.

The subject land can connect to a reticulated water service and to the power grid. There is a
water main supply along both North South and Mine Hill roads.

Approximately 25 hectares of land is covered by native vegetation, with one large area of
approximately 23.5 hectares situated in proximity to Mine Hill Road and a small cluster of
approximate 1.7 hectares further south. The rest of the land has native vegetation scattered
around the site, but the majority of the land has been cleared. Native Vegetation also line the
edges of Mine Hill Road and North South roads.

The subject land is located east of the town of Maitland and sits amongst other agricultural
properties within the Primary Production Zone. The locality comprises primarily agricultural
related production land and some grazing uses. Within the locality there is a number of single
dwelling farmsteads on allotments with ancillary farm buildings. The locality is depicted in
Figure 2, and relationship to Ardrossan in Figure 3.

Figure 2: Subject land and Locality Source: Property Location Browser
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Figure 3: Relationship to Ardrossan Source: Property Location Browser

5.0 PROCEDURAL MATTERS

The proposed is defined as a dwelling, and meets the definition outlined in Schedule 1 of the
Development Regulations 2008 (SA), the definition of which follows;

dwelling means a building or part of a building used as a self-contained residence.

A dwelling on an allotment in the Primary Production Zone is nominated as a non-complying
form of development unless it meets one of the following conditions:

(a) It is located on land held at Point Pearce by the Aboriginal Lands Trust and the
dwelling will meet the needs of the local aboriginal population, provided it is
restricted to the existing or planned expansion areas of the Point Pearce
settlement

(b) It is in the form of workers accommodation

(c) It is for the replacement of an existing freehold dwelling

The application, for procedural matters is taken to be non-complying development, and
although there are exceptions the proposed does not satisfy those exceptions in this instance.

A non-complying dwelling is not captured as a Category 1, or Category 2 form of public
notification and as such is to be Category 3 public notification.

Within the Statement of Support the applicant contended that the dwelling is a form of short
term ‘worker’s accommodation’, which is an undefined common term that the Development
Plan prescribes must achieve all of the following:

13. Workers accommodation should only occur if it achieves all of the following:
(a) Itis located on an allotment that has an area of 40 hectares or greater and is
currently being used for primary production purposes as part of a farm
operation
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(b) The accommodation is:

(i) Is tobe erected within 50 metres of an existing dwelling located on the
same allotment

(ii) Necessary for the accommodation of a person such as a manager, worker
or relative who is in full-time employment on the farm

(iii) Sited on the same title as the dwelling and shares a common power and
water supply (where a reticulated mains water supply is connected)

(iv) Is the form of a transportable or temporary structure that is able to be
readily removed from the allotment when its function as workers
accommodation is no longer required.

As this 1s the first dwelling on the allotment, and with workers accommodation taken to be an
ancillary structure to a dwelling, the development application is taken to be a dwelling
regardless of its land use activity and is not exempt from being assessed as a non-complying
form of development within the Primary Production Zone. Furthermore, short-term workers
accommodation, as discussed within the Development Plan is not meant to be a permanent
structure, or to be used for permanent occupancy as identified within the submitted document
reasons for constructing dwelling.

The applicant asserted in their Starement of Effect that a dwelling is a component of farming;:
which is defined under Schedule 1 of the Development Regulations 2008 as ‘farming
includes the use of land for any purposes of agriculture, cropping, grazing, or animal
husbandry, but does not include horticulture, commercial forestry, horse keeping, or any
intensive animal keeping or the operation of a stock slaughter works or dairy;’.
Furthermore, a farm building is defined as ‘farm building means a building used wholly for
partly for the purpose of farming, but does not include a dwelling’.

The application underwent Category 3 form of public notification and received zero (0)
representations.

If the application 1s approved by the Council concurrence approval must be sought from the
State Commission Assessment Panel. There 1s no appeal against a refusal of the application.

6.0 DEVELOPMENT ASSESSMENT

The subject land 1s located within the Primary Production Zone as depicted on Map YoP/1 of
the Yorke Peninsula Council Development Plan (as Consolidated 29 November 2018)

I have given consideration to the relevant provisions of the District Council of Yorke
Peninsula’s Development Plan — consolidated 29 November 2018. The provisions of the
Development Plan I considered to be most relevant to this application are as follows:

Zone Section
Primary Production Zone
Objectives: 1,2,4,6

Desired Character Statement
Principles: 1,2,5,9,10, 12
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General Section

Design and Appearance
Objective: 1
Principles: 1.2,3,6,11,12,17 & 18

Hazards
Objectives: 1,2.5&6
Principles: 1.2,8,8.9,10,11, 12

Interface between Land Uses
Objectives: 1,2 &3
Principles: 1,2,4,5,11, 13 & 15

Landscaping, Fencing and Walls
Objective: 1
Principles: 1.2&3

Natural Resources
Objectives: 1, 3,6,

8& 13
Principles: 1,2, 2

7,
7,26,28 & 38
Orderly and Sustainable Development
Objectives: 3,4&6

Principles: 1,2,4&8

Siting and Visibility
Objective: 1
Principles: 1,3.4,5.6.7& 8

Transportation and Access
Objective: 2
Principles: 4,23,28 & 31

I have not reviewed the General Section provisions of the Development Plan in any detail as
the most relevant assessment at the present stage of the application 1s against the zone
provisions.

Appropriateness of the Proposed Dwelling

Primary Production Zone
Objectives:

1. The long-term continuation of primary production.

2. Economically productive, efficient and environmentally sustainable primary
production.

4. Protection of primary production from encroachment by incompatible land uses
and protection of scenic qualities of rural landscapes.

6. Development that contributes to the desired character of the zone.
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Desired Character (relevant paragraphs)

Little intensification of the present extent of settlement will occur. In many ways, a
proliferation of intensive development and occupation of the zone would threaten its
proper function and render the rural landscape susceptible to competing demands and
undesirable change.

It mav be expected that some development such as host farms or mining will occur from
time fo time in rural areas. Development of this nature is acceptable within the zone
where located and developed appropriately.

To maintain the agricultural importance and stability of the zone, it is vital that existing
small holdings are not converted to rural living use and the size of land holdings is not
significantly reduced, unless specifically required for the more intensive agricultural use
of the land and that future pressures for development in the zone will not result in the
conversion of agricultural land to less productive uses or land use conflict.

A dwelling is not an envisaged land use in the Primary Production zone.
Principles:
1. Development listed as non-complying is generally inappropriate.

5. A dwelling should only be developed if:

(a) there is a demonstrated connection with farming or other primary production

(b) the location of the dwelling will not inhibit the continuation of farming, other
primary production or other development that is in keeping with the
provisions of the zone

(c) itislocated more than 500 metres from an existing intensive animal keeping
operation, or other noise or odour generating activity, unless used in
association with that activity

(d) it does not result in more than one dwelling per allotment.

10. Development should not occur within 500 metres of a National Park, Conservation
Park, Wilderness Protection Area or significant stands of native vegetation if it will
increase the potential for, or result in, the spread of pest plants

12. Buildings should primarily be limited to farm buildings, a detached dwelling
associated with primary production on the allotment and residential outbuildings
that are:

(a) grouped together on the allotment and set back from allotment boundaries to
minimise the visual impact of buildings on the landscape as viewed from
public roads

(b) screened from public roads and adjacent land by existing vegetation or
landscaped buffers.

A dwelling is a non-complying land use in the Primary Production zone and has been under
the current Development Plan and preceding policy applicable to the land for many years.

It 1s so listed in response to previous pressure to convert farmland to rural living land uses: a
conversion spurred on by the higher prices people were willing to pay to purchase, in effect, a
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cheap rural living allotment, but at prices higher than the value of the land for primary
production purposes. It was encouraged by the process of farm rationalisation (smaller farms
being amalgamated into lager farm holdings), the plethora of small farm holdings across the
Peninsula and the relatively low agricultural value of some farmland.

The Development Plan seeks to confine urban development and residential development
specifically to Townships and Rural Living zones, as more particularly identified in the
following Development Plan principles.

Orderly and Sustainable Development

Objective

6 Urban development contained within existing townships and settlements and located
only in zones designated for such development.

Principles
2 Land outside of townships and settlements should primarily be used for primary
production and conservation purposes.

4  Urban development should form a compact extension to an existing built-up area.

The intention of the policy was to limit the conversion of rural land to either non rural use or
restricted rural use and, more importantly to limit the extent of land use conflict in the
Primary Production zone. It does so firstly by seeking to confine urban development and
residential development specifically to Townships, Settlements and Rural Living zones.
Secondly, it seeks to retain farming land for primary production purposes.

There have been very few cases of legitimate farm dwellings being lodged with and approved
by the Council since the policy was introduced.

The arguments put forward in the statements of support and statement of effect are
acknowledged and agreed, to a point. It is noted that the siting of the house and outbuilding
would be next to another farm building, in a manner to not interfere with the on-going use of
the land for farming. Furthering, the setback of the building is such that it 1s screened to an
extent by the undulating landforms and native vegetation so that its impact on the scenic
qualities of the environment are limited.

Further, the Development Plan requires that a dwelling in the Primary Production zone “have
a demonstrated connection with farming or other primary production or be associated with
primary production.” Family ownership of the land does not provide the necessary
demonstrated connection with farming. As such, the applicant living on the land does nothing
to enhance or continue the use presently being made of the land in the absence of a dwelling,
and, to this end, there is no compelling reason for the dwelling to be located on the land.

Interface between Land Uses

Objectives
1 Development located and designed to prevent adverse impact and conflict between
land uses.

2 Protect community health and amenity and support the operation of all desired land
uses.

3 Protect desired land uses from the encroachment of incompatible development.

-9-

Item 9.3- Attachment 1 Page 85



COUNCIL ASSESSMENT PANEL MEETING AGENDA 24 SEPTEMBER 2019

ACCESS
PLANNING

Principles
2  Development should be sited and designed to minimise negative impact on existing
and potential future land uses considered appropriate in the locality

5 Sensitive uses likely to conflict with the continuation of lawfully existing
developments and land uses desired for the zone should be designed to minimise
negative impacts.

15 Existing primary production uses and mineral extraction should not be prejudiced
by the inappropriate encroachment of sensitive uses such as urban development.

The introduction of what is effectively a rural living use can often be detrimental to genuine
farming and whilst that is not to question the motives of the applicants, who may well be
genuine farmers, once the land is sold there is little to account for the proper management of
the land. In such circumstances this can result in poor land management practice that gives
rise to vermin and noxious weeds and dogs, all of which impact on viability of adjoining
farmland. Further. the notion of establishing a land use, such as a house in close proximity to
farming activity is likely to lead to potential conflicts with farming activities on the
neighbouring land. This may include late night activity associated with sowing or cropping,
spraying of the noise from stock or the development of intensive animal keeping land uses.

Whilst some of these issues may already occur to some extent in the locality. that of itself is
no reason to continue to erode the viability of adjoining rural properties.

Moreover, whilst I note that there is no intention to seek to divide the existing allotment in the
future, to place the dwelling and the farmland on separate titles; I consider there to be some
likelihood that in future years, there is likely to arise pressure and some desire of existing or
future owners for such division. Under the present Development Plan, whilst such division is
discouraged, it is not a non-complying form of development, and, if were to occur, may well
exacerbate conflict between land uses that that the present Development Plan seeks to
discourage.

I have not placed a great deal of weight or reliance on this consideration as a factor negative
to the proposal, but it 1s of some relevance and should not be ignored. The polices for the
Primary Production zone specifically speak agamst the intensification of the level of
settlement in the zone, and as 1dentified above go so far as to assign a dwelling as a non-
complying land use in the zone. Whilst there may be an intention by the present landowner to
manage the property that may not always be so with future owners/occupants.

The possibility that the approval of this development will lead to the future fragmentation of
the land into small pieces that are not useful for farming purposes potentially compromises
the desired character of the zone. Furthermore, it inflates the value of land by endowing it
with a residential, rather than rural land value which causes the inflated land value to remove
the land from farming. This is notwithstanding the statement of support inclining that the
dwelling would allow for further advancement of farming activities on the land; it is unlikely
that the addition of a dwelling would compare with the proper. managed development of the
land for rural purposes as its current land activities involve.

I have already addressed the potential interface issues associated with the development of a
dwelling on the subject and, and whilst I note these issues already occur to some extent in the
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locality, that of itself is no reason to continue to erode the viability of adjoining rural
properties.

Interface issues include;
e poor land management practices on rural living land;

e troduction of dogs and vermin to the locality;
e 1mpacts from noise arising from day to day farming practices:
e potential for odour, dust and overspray from adjoining rural properties;

e potential to limit the development of adjoining land for intensive land uses.

7.0 SERIOUSLY AT VARIANCE

I have considered whether or not the development is seriously at variance with the
Development Plan.

The fact the development is listed as being a non-complying land use in own right does not
automatically mean that it will be at serious variance with the Development Plan.

I have assessed the proposal as being at variance with a number of the Development Plan
provisions. I am reluctant declare the development as being at serous variance given that the
Development Plan at principle 5 for the zone does envisage dwellings in certain
circuinstances.

8.0 CONCLUSION

The polices for the Primary Production zone specifically speak against the intensification of
the level of settlement in the zone, and as identified above go so far as to assign a dwelling as
a non-complying land use in the zone. Whilst there may be an intention by the present
landowner to manage the property that may not always be so with future owners/occupants.

There are a number of reasons for this policy approach;

1 Rural planning policies recognise that farming land is a very important economic asset of
the state and in fact the district, quite apart from its value to the individual owners.

2 The value of land for farming purposes and 1in fact the value of adjoining land can be
compromised or lost 1f conflicting land use are allowed to be established in what 1s
essentially, a rural area notwithstanding its interface with the Township on part of the
western boundary of the land.

3 The construction of a dwelling on the land for essentially rural living use, inflates the
value of the land by endowing it with a residential or rural residential value rather than
rural land values.

4 Notwithstanding that some rural activity may be undertaken on the land in association
with the dwelling, it is unlikely that this would compare with the proper. managed
development of the land as a whole for rural purposes.

5 The introduction of a dwelling can often be detrimental to genuine farming. It can result
in poor land management practice that gives rise to vermin and noxious weeds and dogs,
all of which impact on viability of the land and adjoining farmland.
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Residents may start demanding town services which are uneconomic to provide to an
individual house in what is supposed to be farming land.

Isolated houses on rural land increase the demand for and risk to emergency services such
as the CFS.

Based on the matters before me I am not satisfied that the proposed development
demonstrates sufficient merit for this development application to be granted Development
Plan consent, I consider that;

The proposed is at variance with the desired character of the zone;

Sets an undesirable precedent for residential development being established within the
locality and elsewhere in rural areas of the